
39T’RUAH: THE RABBINIC CALL FOR HUMAN RIGHTS       www.truah.org      

%
()2

5
(�,1

&
$
5
&
(5

$7,2
1

'
8
5
,1
*
�,1

&
$
5
&
(5

$7,2
1

$
)7(5

�,1
&
$
5
&
(5

$7,2
1

,1
75

2
'
8
&
7,2

1
-(:

,6+
�5
(62

8
5
&
(6

7$
.
(�$

&
7,2

1

Before Incarceration

Much of today’s public attention on mass incarceration 
reform focuses on reducing sentences for or releasing the 
so-called “non-non-nons,” the nonviolent, non-serious, non-
sex o!enders. While this works as a starting point, it is an 
insu"cient premise for truly overhauling the system, both 
because of the assumptions built into it and because of the 
data it ignores.

#e $rst problem with 
this premise is pure 
numbers. Fully 54% of 
people incarcerated in 
state prisons in the US 
are there for violent 
crimes, so cutting our 
incarceration rates 
in half would require 
releasing some “violent 
criminals.” In order 
to return to America’s 
incarceration rate of 
the early 1970’s—or 
what Western Europe 
has today—roughly 
80% of incarcerated people would have to be let go.184 
Accomplishing that goal will require a full rethinking of how 
we approach crime and punishment.

How do we decide who gets released? #at brings us to the 
next problem: centering the debate on the “non-non-nons” 
frames it as being about those “good” people deserving of 
freedom and those “bad” people who should rot in prison. 
#e “non-non-nons” may be the kind of low-hanging fruit 
that get a debate started and achieve short-term advocacy 
victories, but there is also a risk that enabling their release 
makes it much harder to move into the territory of the 
violent, serious, and sex o!enders.

Finally, there are inherent problems in these classi$cations. 
For instance, the de$nition of a violent crime is constantly 
expanding. When the Bureau of Justice Statistics reports on 
crime, they use six seemingly clear-cut categories: murder, 
manslaughter, rape or sexual assault, assault, robbery, and 
“other.”185 But civil rights activist Van Jones points out that 
anyone found carrying a gun while committing a crime, even 
if the gun never gets used, is automatically included in the 

“violent” category.186 In 
2009, South Carolina 
legislators, as part of 
an omnibus crime bill, 
rede$ned 22 crimes as 
“violent” that qualify for 
enhanced penalties.��� 
When it comes to federal 
immigration law and 
what violent crimes serve 
as cause for deportation, 
the net has been cast 
wider and wider. From 
1988, when “aggravated 
felony” was de$ned solely 
as murder and drug or 

weapons tra"cking, today the category includes 20 di!erent 
o!enses. #ese include “moral turpitude,” possession of 
marijuana with intent to distribute, and petty theft with a 
prior jail term, as well as any attempt or conspiracy to commit 
any of the crimes on the list.188 And that doesn’t begin to 
touch the concept of “aging out of crime”; studies have shown 
that criminal behavior is largely a feature of youth or early 
adulthood, so even someone who was violent at the time of 
incarceration is likely no longer a threat in middle age.189 In 
short, not all “violent criminals” are created equal.

People Convicted of Violent,
Nonviolent, and Sex Offenses

184 KWWSV���ZZZ�WKHPDUVKDOOSURMHFW�RUJ������������KRZ�WR�FXW�WKH�SULVRQ�SRSXODWLRQ�E\����SHUFHQW
185 %-6��´3ULVRQHUV�LQ������µ
186 KWWSV���ZZZ�WKHPDUVKDOOSURMHFW�RUJ������������KRZ�WR�FXW�WKH�SULVRQ�SRSXODWLRQ�E\����SHUFHQW
����*RWWVFKDON��S�����
188 0DXUHHQ�6ZHHQH\��´)DFW�RU�)LFWLRQ��7KH�/HJDO�&RQVWUXFWLRQ�RI�,PPLJUDWLRQ�5HPRYDO�IRU�&ULPHV�µ�<DOH�-RXUQDO�RQ�5HJXODWLRQ�������
�������KWWS���GLJLWDOFRPPRQV�ODZ�XPDU\ODQG�HGX�IDFBSXEV�����
189 KWWS���ZZZ�Q\WLPHV�FRP������������VXQGD\�UHYLHZ�WRR�ROG�WR�FRPPLW�FULPH�KWPO
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190 *RWWVFKDON��S������
191 KWWS���ZZZ�JDOOXS�FRP�SROO�������FU\VWDO�PHWK�FKLOG�PROHVWDWLRQ�WRS�FULPH�FRQFHUQV�DVS[
192 KWWS���ZZZ�QSU�RUJ����������������������DFOX�FKDOOHQJHV�PLDPL�ODZ�RQ�EHKDOI�RI�KRPHOHVV�VH[�RIIHQGHUV�
�������KWWS���ZZZ�RFUHJLVWHU�FRP�DUWLFOHV�RIIHQGHUV��������VH[�ODZ�KWPO
193 KWWS���FVJMXVWLFHFHQWHU�RUJ�UHHQWU\�PHGLD�FOLSV�D�V\VWHP�WKDW�LV�FOHDUO\�EURNHQ�

Similarly, the term “nonviolent o!ense” implies that these 
people pose no danger to anyone, but that is not necessarily 
the case. Four-$fths of people in state prisons serving time 
for a “nonviolent” o!ense meet at least one of the four 
criteria that de$ne 
a “serious” o!ender. 
In federal prisons, 
the number is 55%. 
Only % of those 
incarcerated in 
federal prisons and 
1/5 in states are 
serving time for a 
$rst o!ense. Much 
attention has been 
focused on the 
drug war and how 
it sweeps up many 
innocent people, 
a topic covered 
at greater length 
on p. 27. Even so, 
some scholars and 
law enforcement 
leaders believe that 
drug charges often 
serve as surrogates 
for more serious, 
violent crime 
where there wasn’t 
enough evidence 
to indict. By one 
calculation, less than 6% of people held in state prisons 
and 2% in federal prisons are “unambiguously low-level 
drug o!enders.” People in jail exclusively for possession, 

without also being involved in sale or transport, make up 
just 4% of state and federal drug o!enders and just 1% of all 
incarcerated people.190 What this means is that any given 
“nonviolent o!ender” may or may not be a threat to public 

safety.

And then there 
is the third “non,” 
the non-sexual 
o!ender. Sex 
crimes scare 
Americans; in 
a 2005 Gallup 
poll, more 
respondents said 
they are “very 
concerned” about 
child molestation 
(66%) than 
terrorism or 
violent crime.191 
#is has led 
to ballooning 
incarceration 
rates, lifetime 
registration 
requirements 
(with extensive 
associated 
restrictions in 
housing192, 
employment, and 

so on), and a legal ability to forcibly commit sex o!enders 
to “civil treatment centers” inde$nitely after the end of 
their prison terms193. “No other industrialized democracy 



41T’RUAH: THE RABBINIC CALL FOR HUMAN RIGHTS       www.truah.org      

%
()2

5
(�,1

&
$
5
&
(5

$7,2
1

'
8
5
,1
*
�,1

&
$
5
&
(5

$7,2
1

$
)7(5

�,1
&
$
5
&
(5

$7,2
1

,1
75

2
'
8
&
7,2

1
-(:

,6+
�5
(62

8
5
&
(6

7$
.
(�$

&
7,2

1

Before Incarceration

194 *RWWVFKDON��S�����
195 *RWWVFKDON��S�����
196 (ULF�-DQXV��)DLOXUH�WR�3URWHFW��$PHULFD·V�6H[XDO�3UHGDWRU�/DZV�DQG�WKH�5LVHZ�RI�WKH�3UHYHQWLYH�6WDWH��������S�����
����*RWWVFKDON��S���������
198 4WG�LQ�*RWWVFKDON��S������
199 6XFK�DV�WKH�SRVLWLRQ�ODLG�RXW�E\�6HQDWH�-XGLFLDU\�&RPPLWWHH�&KDLU�&KXFN�*UDVVOH\�LQ�ODWH�$SULO�������KWWS���IUHHEHDFRQ�FRP�LVVXHV�
�������JUDVVOH\�VLJQDOV�RSHQQHVV�WR�VRPH�VHQWHQFLQJ�UHIRUP�
200 4WG�LQ�*RWWVFKDON��S��������
201 9HOD]TXH]��´3XUVXLW�RI�6DIHW\�µ�9HUD�,QVWLWXWH��KWWS���ZZZ�YHUD�RUJ�SXEV�SXUVXLW�VDIHW\�VH[�RIIHQGHU�SROLF\�XQLWHG�VWDWHV���%HFDXVH�RI
�������GLIIHUHQFHV�LQ�KRZ�VH[�FULPHV�DUH�FODVVLÀHG��LW·V�KDUG�WR�FRPSDUH�WKHVH�ÀJXUHV�WR�WKH�GDWD�DERYH�
202 *RWWVFKDON��S�����

imposes such lengthy criminal sanctions on sex o!enders 
or keeps them so ensnared long after they have completed 
their criminal sentences.”194 But “sex crime” is an extremely 
broad category that runs the gamut from “making obscene 
phone calls to urinating in public to consensual sex between 
teenagers to the rape and murder of a child.”195 #is last 
is the fear that runs through any parent’s mind, but it is, in 
fact, exceedingly rare —“a thin sliver” of all sexual o!enses 
committed in the United States.196 Furthermore, most sex 
o!enders do not reo!end.���
   
All of which brings us back to our starting point: reducing 
sentences for the non-non-nons is a place to start, but it 
is not an end in and of itself—especially if it goes hand-
in-hand with increasing penalties for violent, serious, and 
sex o!enders.199 Across-the-board reform calls for deep 
re&ection on our society’s values, creativity, courage, and 
acting from data rather than from fear.

Facts and Figures
Sex O!enses: Crime and Punishment:

have fallen since then, in line with national crime rates. 
Meanwhile, convictions for sex o!enses increased by 400% 
between 1993 and 2000.200 

for sex o!enses, though in some states it’s almost 30%.201  

sexually explicit materials, usually child pornography, in 
federal prisons increased more than sixtyfold (6000%) 
between 1996 and 2010, compared to a 60% increase in drug 
o!enses over the same period.202  

Sample Partner Organizations


