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Before Incarceration

Race often takes center stage in discussions of mass 
incarceration, but poverty also plays a major role in shaping 
a person’s encounter with the criminal justice system. !e 
people most likely to face arrest and go through the courts 
are poor and marginalized: people who have not completed 
high school, people with mental illness, people with substance 
abuse problems or 
histories.159 When the 
system charges them fees 
and "nes, they are the least 
likely to be able to pay.
 
!is leads to two kinds of 
injustice. First, it gives rise 
to a system in which poor 
people receive harsher 
treatment than wealthier 
people who commit 
identical crimes.160  
Poverty can lead to arrests 
for unpaid debt, to sitting 
in jail while those who 
can pay go free, to plea 
bargains with unintended 
consequences, and to 
crushing loads of debt 
imposed by the criminal 
justice system itself.

Second, “!is new system of o#ender-funded law 
enforcement creates a vicious circle: !e poorer the 
defendants are, the longer it will take them to pay o# the 
"nes, fees and charges; the more debt they accumulate, 
the longer they will remain on probation or in jail; and the 

more likely they are to be unemployable and to become 
recidivists.”161

!e federal government banned debtors’ prisons, where 
people would be incarcerated if they couldn’t pay o# a debt, 
in 1838. Instead, what we now know as bankruptcy law 

came into place. !ough 
still technically illegal, as 
upheld by the Supreme 
Court in 1983, courts have 
found ways to circumvent 
the law. An unpaid debt 
can result in a civil suit; if 
the debtor doesn’t show 
up for court, or if the 
judge decides the person 
is “willfully” not paying (a 
loophole left open by the 
Supreme Court), s/he can 
be charged with contempt 
of court and arrested. 
!is process is further 
complicated by the fact 
that indigent defendents 
have a right to counsel in 
criminal cases, but not in 
civil ones. 

Once arrested, a person who is neither a $ight risk nor a 
danger to society usually has bail set. People of means pay 
their bail money, which is refunded at the conclusion of their 
trials. But bail amounts can be set excessively high, and the 
commercial bail bonds industry, which will pay your bail for a 
fee, charges exorbitant rates.162

Poverty and Mass Incarceration

159 6RFLRORJLVW�$OH[HV�+DUULV��8QLYHUVLW\�RI�:DVKLQJWRQ��KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
160 KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
161 KWWS���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�WKRPDV�HGVDOO�WKH�H[SDQGLQJ�ZRUOG�RI�SRYHUW\�FDSLWDOLVP�KWPO
162 7KH�86�DQG�WKH�3KLOLSSLQHV�DUH�WKH�RQO\�WZR�FRXQWULHV�LQ�WKH�ZRUOG�ZKHUH�FRPPHUFLDO�EDLO�ERQG�LV�OHJDO�
�������KWWS���ZZZ�Q\WLPHV�FRP������������XV���EDLO�KWPO"BU �	
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Poverty also a#ects people in the mass incarceration system 
through structurally incentivizing plea-bargains. A public 
defender, on whom many poor people must rely, usually lacks 
the time or resources for a lengthy trial. Similarly, a person 
who needs to be home taking care of family, or working 
to bring in needed money, can’t a#ord to sit in jail during 
a trial—and likely can’t 
a#ord bail either. Pleading 
guilty and accepting a 
suspended sentence or 
probation meets the 
immediate need of getting 
the person back to regular 
life, at the cost of a 
criminal record. See p. 82 
for a discussion of why that 
can be damning for life.
  
!is brings us to other 
court-related payments, 
apart from bail. !ese 
fall into three categories: 
"nes, which are intended 
to be punitive (e.g., tra%c 
"nes); restitution, which 
is paid to the victim of a 
crime; and fees that fund 
the operation of the mass 
incarceration system. 
While "nes and restitution 
are as old as the Bible, 
fees are much newer, and there has been “mission creep” in 
their use. In 1965, California ordered reimbursements to 
crime victims. By the 1980s, states started billing criminal 
defendants to reimburse taxpayers for public expenses. 

Michigan, in 1984, passed the "rst law to charge incarcerated 
people for some of the costs of their incarceration.163

!e progression is clearly alarming. And what do these 
fees include? “Jail book-in fees, bail investigation fees, 
public defender application fees, drug testing fees, DNA 

testing fees, jail per-
diems for pretrial 
detention, court costs, 
felony surcharges, public 
defender recoupment 
fees…” 164 “costs of 
imprisonment (billed to 
inmates in 41 states), and 
of parole and probation 
(44 states)…”165  In one 
Michigan county, Allegan, 
a man was "ned $1000 in 
court fees. $500 were for 
the public defender, and 
the other $500:
 
…helped pay for the costs 
of running the county 
courthouse. !ose costs 
include the salaries of 
court employees, for heat, 
telephones, copy machines 
and even to underwrite the 
cost of the county employees’ 
"tness gym. “!e only reason 

that the court is in operation and doing business at that point in 
time is because that defendant has come in and is a user of those 
services,” says Michael Day, the administrator for the Allegan 
County Circuit Court.166

163 KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
164 KWWSV���ZZZ�WKHPDUVKDOOSURMHFW�RUJ������������GHEWRUV�SULVRQV�WKHQ�DQG�QRZ�IDT���MMGM0=9;
165 KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
166 KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
����KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
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Before Incarceration

  And what is the cost of not being able to pay? !at’s a 
violation of many people’s probation rules, which means 
more incarceration.

!is issue, of course, came to the national stage when the 
Justice Department released its report on the Ferguson Police 
Department in March, 2015.168 !e "ndings from Ferguson, 
where the city relied on fees and citations for nearly a quarter 
of its general operating budget169, may be extreme, but are 
by no means 
unusual.

What’s driving 
these fees is 
the ballooning 
cost of the mass 
incarceration 
system—see p. 
50 for a further 
discussion—
combined 
with a sense 
(re$ected 
by Mr. Day, 
above) that it’s 
fair for criminals to pay for their crimes. Some reforms are 
underway, as described in a New York Times “Fixes” column 
in 2015,��� but what’s needed is a larger shift in how we 
understand the purpose of a court system. Who is really the 
“user”—the defendant or the society at large?

Facts and Figures
Bail:

New York City in 2013, more than half of people held in jail 
during their trials were there because they could not a#ord bail 
of $2,500 or less. Most of these were misdemeanor cases.���  

from 1992 to 2009.��� 

https://www.youtube.com/watch?v=UAyX27tJUkA#t=11
 
!e Cost
of Fees:

Washington 
State, there’s 
12% interest on 
costs in felony 
cases that 
accrues from 
the moment of 
judgment until 
all fees are paid 
o# in full. !e 
average amount 
in felony cases 

starts o# at $2,500. If someone paid a typical amount — $10 
a month — and never missed a payment, his debt would keep 
growing. After four years of faithful payments, the person 
would now owe $3,000.���

a tra%c violation, which he could not pay. He was eventually 
arrested for nonpayment and sentenced to ten days in prison, 
at a cost to taxpayers of about $70/day, according to the 
ACLU of Colorado.���

168�KWWS���ZZZ�ZDVKLQJWRQSRVW�FRP�QHZV�SRVW�QDWLRQ�ZS������������WKH����NH\�KLJKOLJKWV�IURP�WKH�GRMV�VFDWKLQJ�IHUJXVRQ�UHSRUW�
169�3�����RI�WKH�'2-�UHSRUW��TWG��,Q�KWWS���ZZZ�Q\WLPHV�FRP�LQWHUDFWLYH������������XV�IHUJXVRQ�SROLFH�MXVWLFH�GHSDUWPHQW�UHSRUW�KWPO"BU ��
����KWWS���RSLQLRQDWRU�EORJV�Q\WLPHV�FRP������������VKXWWLQJ�PRGHUQ�GHEWRUV�SULVRQV�"BU �
����KWWS���ZZZ�YHUD�RUJ�VLWHV�GHIDXOW�ÀOHV�UHVRXUFHV�GRZQORDGV�LQFDUFHUDWLRQV�IURQW�GRRU�UHSRUW�SGI
����KWWS���ZZZ�YHUD�RUJ�VLWHV�GHIDXOW�ÀOHV�UHVRXUFHV�GRZQORDGV�LQFDUFHUDWLRQV�IURQW�GRRU�UHSRUW�SGI
����KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
����KWWS���ZZZ�QSU�RUJ����������������������LQFUHDVLQJ�FRXUW�IHHV�SXQLVK�WKH�SRRU
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four people who were in jail for misdemeanor o#enses were there 
because they had failed to pay their court "nes and fees.���

Supporting the System:

Texas reported 
that fees from 
o#enders made 
up more than 
half the budget 
of the state’s 
probation 
agencies.��� 

Ferguson, 
Missouri 
expected 
municipal 
court "nes to 
supply $3.09 
million of the 
city’s projected 
$13.26 million 
budget, or 
23.3%.��� In 
2011, "nes had accounted for only 12.3%.���  

Unpaid Fees and Fines Are Prevalent:

dating back to the 1970s to more than 320,000 people — roughly 
1 in 5 city residents. !e median debt was around $4,500.���  

outstanding warrants, many for unpaid court "nes and fees.180

 

owed court-imposed costs, restitution, "nes and fees. By 
2004, the last time the Justice Department did the survey, 
that number climbed to about 66%. A 2014 study estimates 

that 80-85% 
of returning 
citizens leave 
prison with this 
kind of tab.181 

Sample Partner 
Organizations:

Center for 
Justice

Institute

Institute

Foundation

Foundation

For Further Reading
“Charging Inmates Perpetuates Mass Incarceration,” by 
Lauren-Brooke Eisner, Brennan Center for Justice, May 21, 
2015. http://www.brennancenter.org/publication/charging-
inmates-perpetuates-mass-incarceration.
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