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Jewish Resources

CLOSING THOUGHTS
7ZR�)LQDO�/HVVRQV�WKH�8�6��&RXOG�/HDUQ
IURP�-HZLVK�&ULPLQDO�/DZ

Zooming out from the speci!cs of policing and incarceration, 
there are two other overall lessons the U.S. could learn from 
a study of halacha. One is about a qualitative distinction 
between categories of crimes, and the other is about the 
public nature of punishment.

"e Mishnah, in tractate Sanhedrin, lays out the two types of 
criminal cases and how they are to be judged. Dinei nefashot, 
capital cases, are heard and decided by a court of 23. "e 36 
crimes that are punishable by death essentially boil down to 
the three categories of most egregious violations, those that 
“do violence to the divine presence in some way…[they] 
represent both crimes against God  and threats to the civic 
and moral !ber of Jewish society.” 502 "ey are murder, idol 
worship, and sexual impropriety as de!ned by the Torah.

All other crimes—including property damage, assault, and 
rape503 —are dinei mamonot, “monetary legal matters.” "ey are 
judged by a court of three and punished by a combination of !nes 
and lashes—never incarceration and never the death penalty.

In other words, in the Jewish view, most crimes are matters 
that can be ironed out in society in such a way that the 
harmed individual(s) can be made whole again and the one 
who did the harm can be held accountable, do teshuvah, 
and go on with his/her life. In only an extreme few cases 
does a crime pose such a threat to society that the one who 
committed it must be removed permanently.

"e U.S. has what, at !rst glance, appears to be a similar 
system, with di#erent courts and rules of procedure for 
criminal and civil cases. "e Jewish division, however, does 
not map at all onto the American one—dinei mamonot are 
not solely “civil” suits; they are the vast majority of ways one 
person can harm another. 

If a court of 23 has convicted someone of a capital crime and 
the death sentence is to be carried out, it is done quite publicly, 
and that is the second lesson. "e American legal system 
likes to hide punishment where possible. Prisons are often 
located in rural areas, so that the people held there e#ectively 
“disappear” from life. Moreover, the problems those people 
represent—homelessness, addiction, domestic violence, mental 
illness, and so on—disappear, making it easier for society to 
ignore them.504 Executions are carried out at midnight, in 
the depths of a prison, so that few people will be around to be 
“disturbed” by them. But if society is going to execute one of 
its members, shouldn’t we be disturbed?

Under the halachic system, an execution is carried out in a 
public place, in the middle of the day, some distance from the 
courthouse. A town caller goes before the condemned crying 
out his/her name and the nature of the crime, so that anyone 
who might have exculpatory evidence can bring it forward 
at the last minute. "e witnesses themselves, and in some 
cases the entire community, carry out the execution. (See 
Mishnah Sanhedrin 6:1, 4) It is a public act, done with the full 
knowledge of the community, and not something that can be 
hidden away so that most people can ignore it.

"is is not primarily an argument about the death penalty 
but about understanding the severity of crimes and of 
punishment. American criminal law easily allows—indeed, 
sometimes mandates—that crimes be upgraded based on 
their circumstances. For instance, if a person dies during the 
commission of another crime, that becomes “felony murder”—
even if the death is totally accidental. Similarly, a nonviolent 
illegal drug transaction becomes classi!ed as a violent crime, 
with additional penalties, if a gun was present, even if it was 
never used or even brandished.505 Halacha reminds us that the 
punishments we mete out are real, with serious, lifelong (or 
life-ending) consequences; we cannot simply weasel our way, 
collectively, out of being responsible for them.

502 �-DFREV��-LOO��7KHUH�6KDOO�%H�1R�1HHG\��3XUVXLQJ�6RFLDO�-XVWLFH�7KURXJK�-HZLVK�/DZ�DQG�7UDGLWLRQ. p. 194-195.
503  See 0LVKQDK�6DQKHGULQ������2XU�PRGHUQ�VHQVLELOLWLHV�DUH�UHSHOOHG�E\�WKH�LGHD�RI�WUHDWLQJ�D�UDSH�DV�PDLQO\�D�PDWWHU�RI�GDPDJH�WR
��������WKH�ZRPDQ·V�PDUULDJHDELOLW\³L�H���WR�WKH�IDWKHU·V�SURSHUW\³DQG�WRGD\�ZH�PLJKW�ZDQW�WR�GUDZ�WKH�GLVWLQFWLRQ�EHWZHHQ�WKH�WZR
��������FDWHJRULHV�VRPHZKDW�GLIIHUHQWO\��1RQHWKHOHVV��WKH�IXQGDPHQWDO�SRLQW�DERXW�WKH�GLVWLQFWLRQ�EHWZHHQ�GLQHL�QHIDVKRW�DQG�GLQHL
��������PDPRQRW³DQG�WKH�UHODWLRQVKLS�HDFK�EHDUV�WR�VRFLHW\³UHPDLQV�LPSRUWDQW�
504  See Schenwar, Locked Down, Locked Out, p. 3.
505 �KWWS���IDPP�RUJ�SURMHFWV�IHGHUDO�XV�FRQJUHVV�JXQ�PDQGDWRU\�PLQLPXP�VHQWHQFHV�


